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Abstract
In this contribution, I examine the scope of the employer’s role and
liability in cases of sexual harassment. This is done in the context of the
Liberty case, using this LAC judgment to flag fundamental lessons for
other employers. These are lessons that employers must heed or, as
recent events show, suffer substantial damage to their brand and
business. First, I state the facts of the case and the legal issues that were
dealt with by the LAC. Second, I briefly set out the statement of the
case. Third, I examine the issue of credibility of the complainant in
proving sexual harassment. Fourth, I analyse the legal approach to a
complainant who does not report the alleged sexual harassment
immediately, and whether any adverse inferences on the credibility of
her version can be drawn from this delay. Fifth, I consider the LAC’s
approach to determining the scope of the employer’s liability in terms
of section 60 of the Employment Equity Act 55 of 1998. Lastly, I
consider the general approach adopted by the LAC in its judgment.

I INTRODUCTION

For the first time in history, the social media #MeToo campaign and
other similar campaigns that followed — for example, The Silence
Breakers, #NotInMyName, and #Out your Pig — gave victims of sexual
harassment a platform on which to break their silence as never before.
More than two million #MeToo tweets from over 85 countries were
published by people identifying as or aligning themselves with victims of
sexual misconduct, with more than twelve million #MeToo Facebook

* B Soc Sci LLB (UNP) LLM (UKZN).

002 - SA Mercantile Law - April 22, 2020

201



posts within only 24 hours.1 The #MeToo movement has alerted many
to the sheer magnitude of the problem of sexual harassment in the
workplace — and the South African workplace is no exception.2 Every
harrowing tale that has unfolded thus far, and that continue to surface,
illustrates that no industry or workplace is immune to the unwarranted
sexual advances of predatory colleagues, clients, managers and supervi-
sors.3 In the face of these growing global movements, South African
courts have stressed that there is an even greater need for more
sensitisation to this scourge.4

The South African case of Liberty Group Limited v M (2017) 38 ILJ
1318 (LAC) is the most recent judgment involving sexual harassment in
the workplace to come before the Labour Appeal Court (the LAC). In
this landmark case, the LAC, following the recent judicial trend,5 sent a
strong message to employers confirming, in no uncertain terms, that
employers will be held accountable for their failure to do all reasonably
possible to ensure that workplaces are free of unfair discrimination. In
this flagship case on how an employer should not handle a complaint of
sexual harassment, the LAC awarded the complainant compensatory
damages of R250 000.6 This case was an important opportunity for
employers carefully to consider the LAC’s ruling and heed both
its lessons and its warning. Regrettably, more than two years later, its
lessons still do not appear to have resonated loudly and clearly enough
with employers in South Africa. The dangers of employers ignoring

1 Lynn Madeley, ‘#MeToo Is About Changing Behaviour’ https://mg.co.za/article/2017–
12–01–00-metoo-is-about-changing-behaviour, accessed 18 June 2018. See also Yaron
Steinbuch, ‘Time Names #MeToo ‘‘Silence Breakers’ as ‘‘Person of the Year’’ ’ https://
nypost.com/2017/12/06/time-names-metoo-silence-breakers-as-person-of-the-year/,
accessed on 9 December 2018.

2 See Julia Breakey, ‘#MeToo Trends in SA as Women share Stories of Sexual Harassment’
http://www.bizcommunity.com/Article/196/669/168822.html, accessed on 9 December
2018; Bradley Workman-Davies, ‘#MeTooZA - Sexual Harassment in the South African
Workplace’ http://www.bizcommunity. com/Article/196/548/175469.html, accessed on
9 December 2018.

3 Johan Botes, ‘Workplace Policies - Employers Are Key in Destroying Culture of Sexual
Harassment’ https://www.businesslive.co.za/bd/opinion/2017–10–25-employers-are-key-
in-destroying-culture-of-sexual-harassment/, accessed on 16 April 2018.

4 Rustenburg Platinum Mines Limited v UASA on behalf of Pietersen & others (2018) 39 ILJ
1330 (LC) para 3.

5 See, eg, M v Liberty Group Ltd (2012) 33 ILJ 414; Gaga v Anglo Platinum Ltd & others
(2012) 33 ILJ 329 (LAC); SA Metal Group (Pty) Ltd v CCMA & others (2014) 35 ILJ 2848 (LC);
Campbell Scientific Africa (Pty) Ltd v Simmers & others (2016) 37 ILJ 116 (LAC); Masemole v
CCMA & others (JR1025/2013) [2016] ZALCJHB 183 (17 May 2016); PE v Ikhwezi
Municipality & another (2016) 37 ILJ 1799 (ECG), 2016 (5) SA 114 (ECG) (31 March 2016);
Masemola v CCMA & others (JR1025/2013) [2016] ZALCJHB 183 (17 May 2016); University
of Venda v Maluleke & others (2017) 38 ILJ 1376 (LC); Rustenburg Platinum Mines Limited v
UASA obo Pietersen & others (2018) 39 ILJ 1330 (LC).

6 Para 65.
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allegations of sexual harassment continue to reverberate in South Africa
and around the world. The narratives currently unfolding in the media
involving employers, such as the University of South Africa7 and Grant
Thornton South Africa,8 are evidence of employers who continue to fall
into the pitfalls of their own reckless oversights.

The scourge of sexual harassment by sex pests, and employers who
ignore it, evidently persists as a deep-rooted problem in the workplace.
Sexual harassment is an unseen risk for many organisations, and leaders
need to learn from the lessons of their predecessors who have become
embroiled in legal battles, like Liberty Group Limited, and be held
accountable if they fail to do so.9 This is particularly important in light of
recent research indicating that the country’s bleak economy raises the
real risk of increased workplace abuse of this nature.10

In this contribution, I examine the scope of the employer’s role and
liability in incidents of sexual harassment. This is done in the context of
the Liberty case, using this LAC judgment to flag fundamental lessons for
other employers. These are lessons that employers must heed or, as
recent events show, suffer substantial damage to their brand and
business. First, I state the facts of the case and the legal issues that were
dealt with by the LAC. Second, I briefly set out the statement of the case.
Third, I examine the issue of credibility of the complainant in proving
sexual harassment. Fourth, I analyse the legal approach to a complainant
who does not report the alleged sexual harassment immediately, and
whether any adverse inferences on the credibility of her version can be
drawn from this delay. Fifth, I consider the LAC’s approach to determin-
ing the scope of the employer’s liability in terms of section 60 of
the Employment Equity Act 55 of 1998 (the EEA). Lastly, I consider the
general approach adopted by the LAC in its judgment.

7 Lebo Tshangela, ‘Two UNISA Officials Suspended over Sexual Harassment’ http://
www.sabcnews.com/sabcnews/two-unisa-officials-suspended-sexual-harassment/, accessed
on 9 December 2018.

8 ‘How Grant Thornton SA allegedly covered up sexual harassment’ http://
www.702.co.za/articles/297377/listen-how-grant-thornton-sa-allegedly-covered-up-sexual-
harassment, accessed on 30 March 2018; ‘Grant Thornton defends company actions as
another victim comes forward’ http://www.702.co.za/articles/297541/listen-grant-thornton-
defends-company-actions-as-another-victim-comes-forward, accessed on 30 March 2018;
Timeslive, ‘Sex pest controversy results in apology from Grant Thornton’ https://
www.timeslive.co.za/news/south-africa/2018–03–30-sex-pest-controversy-results-in-
apology-from-grant-thornton/, accessed on 9 December 2018.

9 See also Tehillah Niselow, ‘5 times SA CEOs came under fire for how they treated women
- and what happened to them’ https://www.fin24.com/Economy/5-times-sa-ceos-came-
under-fire-for-how-they-treated-women-and-what-happened-to-them-20180809, accessed
on 9 December 2018.

10 See further, http://www.702.co.za/articles/254636/strained-economy-may-mean-sexual-
harassment-goes-unreported-at-the-workplace, accessed 11 September 2018.
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II OVERVIEW OF THE FACTS

This case was an appeal against the judgment of the Labour Court in
which Liberty Group Limited, the appellant, was found liable, as the
employer in terms of section 60 of the EEA, for failing to take reasonable
steps to protect Ms MM, the respondent, once they had been informed
of her sexual harassment in the workplace at the hands of her manager,
Andrew Mosesi.11

The facts of this case are by no means uncommon. After more than
ten years of employment at Liberty Group Limited, the respondent
resigned on 13 October 2009 from her position as an insurance clerk on
the basis that her working environment had become intolerable ‘due to
ongoing and continued sexual harassment by Mr Mosesi’.12 The respon-
dent added the following:

‘I reported the harassment to management and Liberty Life failed to react
thereon. However, I later discover that Andrew [Mosesi] was contacted
and informed of the matter in my absence but nobody came back to me to
help me deal with the situation, or to resolve this issue.’13

The details of the harassment and the ensuing events that led to the
respondent’s resignation are as follows. After a first incident of sexual
harassment by Mosesi, the respondent took the matter up directly with
him, and considered it resolved as she put it down to his ‘just being a
man’.14 However, in May 2009, Mosesi asked her to attend training and
to arrange snacks for the training session.15 When she arrived at 17h00,
she found that she was the only staff member attending the training.16

Mosesi proceeded to make unwarranted and unwelcome comments
to her, touched her body, massaged her shoulders, and stood very close
to her.17 During this second incident, the respondent asked him to stop,
but the sex pest did not do so.18 Soon afterwards, also in May 2009, a
third incident took place.19 Mosesi again asked the respondent to attend
a training session and assured her that, unlike the previous incident, she
would not be alone with him.20 However, when she arrived, she found

11 Para 1.
12 Para 2.
13 Para 2.
14 Para 5.
15 Ibid.
16 Ibid.
17 Ibid.
18 Ibid.
19 Para 6.
20 Ibid.
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that she again found herself alone with him.21 At Mosesi’s request, she
assisted him to carry boxes of office supplies to his car.22 While loading
the boxes into his car, he resumed his advances yet again by inappropri-
ately touching her body, and rubbing his body against hers so that she
could feel his arousal.23 She told him to stop, but he forcibly pushed her
against a pillar and forced his tongue into her mouth.24 The respondent
testified that she felt as if she was being raped.25 She then refused his offer
of a lift home, and instead went to the office bathroom to wash her face
and mouth.26 A fourth incident occurred while the respondent was
working late one day. Mosesi arrived, sat next to her and placed his hand
on her leg, moving it steadily higher up her leg.27 When she told him
firmly to stop, he laughed it off.28 He then instructed her to call
him every afternoon to give him feedback on branch activities, even
though she was not the team leader.29

The respondent’s first series of attempts to report the situation to the
appellant was in late July when she wrote to Ms Elaine Soller, a human
resources consultant employed by the appellant, on 28 July 2009 setting
out her request for a salary increase.30 In that correspondence, the
respondent indicated that she had tried to call Ms Soller ‘a few times’ and
was hoping to get a response to her e-mail.31 In her evidence, the
respondent indicated that she hoped that she would be able to report the
sexual harassment once she finally got the attention of the human
resources department.32 However, after a series of e-mail communica-
tions spanning a few weeks in which she attempted to set up a meeting,
Ms Soller e-mailed to query whether there was still a need to meet since
the respondent’s financial concerns had already been addressed by
Mosesi.33 It must be noted that, while Ms Soller had no idea that the
respondent was desperate to get her attention to report the sexual
harassment, these facts do seem to indicate a general lack of communi-
cation and response from management to their employees, even on
urgent matters.

21 Ibid.
22 Ibid.
23 Ibid.
24 Ibid.
25 Ibid.
26 Ibid.
27 Ibid.
28 Ibid.
29 Ibid.
30 Para 8.
31 Ibid.
32 Para 9.
33 Ibid.
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Thereafter, the respondent contacted her former team leader, Ms
Sandy Viljoen, who advised her to contact Mr Nick Haines.34 She
contacted Haines after being told that Soller was unavailable.35 Accord-
ing to the appellant, the call took place on 19 August 2009.36 During the
course of the discussions on the respondent’s salary, she revealed to him
that she was being sexually harassed.37 What happened next constitutes
an invaluable lesson for other employers on how not to handle a
complaint of sexual harassment. Haines appeared indifferent and his
only response was to advise her to consult the company’s sexual
harassment policy in order to determine whether the conduct she
alleged amounted to sexual harassment and, if so, to determine what the
requirements were for lodging a complaint.38 The respondent’s evidence
was that his attitude during this conversation was dismissive. This is
certainly a logical inference in light of the fact that, other than telling her
to look up the policy herself, he took no further steps to deal with her
complaint. Haines was defensive when questioned and testified that MM
had not identified the perpetrator and had only mentioned something
about harassment towards the end of their conversation.

Haines informed Soller of the conversation the following day, and she
again attempted to set up a meeting with the respondent, but to no
avail.39 The appellant, through the actions of Haines, then continued on
a downward spiral as he breached the Amended Code on the Handling
of Sexual Harassment Case in the workplace (the Code) requirement of
confidentiality by informing Mosesi, the perpetrator, of the conversa-
tion with the respondent.40 This was evidenced by Mosesi having
contacted the respondent, and telling her that he was aware that she had
been in contact with human resources.41

The respondent attempted to take further steps to pursue the matter
when she testified that she called the employee wellness centre to seek
information on how to submit the sexual harassment complaint but,
shockingly, was advised simply to refer the matter to the Commission
for Conciliation, Mediation and Arbitration (the CCMA).42 The appel-
lant denied that the call had taken place as there was no record of it.43

34 Para 10.
35 Ibid.
36 Ibid.
37 Para 11.
38 Ibid.
39 Para 12.
40 Para 13. See Item 9 of the Code.
41 Ibid.
42 Para 14.
43 Ibid.
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Feeling that she had reached a dead end in her attempts to seek the
necessary assistance and intervention from management in terms of
the Code and the appellant’s own policy, the respondent submitted her
letter of resignation to Mr Sivenash Naidoo on 28 September 2009.44 In
response, her team leader, Ms Sylvia Nyathi, contacted her, and the
respondent revealed her experiences.45 Ms Nyathi was sympathetic to
her situation, and asked the respondent not to resign so as to allow her
an opportunity to deal with the matter.46 In evidence, Nyathi stated that
she saw it as her obligation to deal with the matter and not have the
respondent resign.47 The respondent accordingly tore up her letter of
resignation48 in the hope that the matter would be resolved and that she
could keep her job. Nyathi offered to speak to Mosesi but the respondent
declined the offer.49 In yet another delay of two weeks, the appellant took
no steps whatsoever to investigate the complaint.50

On 13 October 2009, the respondent submitted a second letter of
resignation to the appellant.51 Following her resignation, the respondent
refused to assist the appellant in its investigation of the matter as she
stated that the appellant had not assisted with her initial complaint and
was now doing ‘too little too late’. She did not trust the appellant and felt
that she was ‘being overwhelmed’ by the appellant.52 A week after her
resignation, she referred a dispute to the CCMA.53 Although the
perpetrator was initially suspended from work, the appellant ultimately
lifted his suspension.54

On 26 November 2009, the respondent approached the CCMA with
an unfair discrimination dispute — first to conciliate the matter, and
then for arbitration.55 The CCMA, however, ruled that it lacked
jurisdiction to arbitrate the matter. The respondent then referred her
matter to the Labour Court for adjudication.56 After hearing the
respondent’s testimony of the disturbing details of the sexual harass-
ment that occurred on four occasions in 2009, and the sequence of

44 Para 15.
45 Ibid.
46 Ibid.
47 Ibid.
48 Ibid.
49 Ibid.
50 Ibid.
51 Para 16.
52 Ibid.
53 Ibid.
54 Ibid.
55 Para 4.
56 Para 4.
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events following her attempt to report the matter to her employer,57 the
Labour Court, per Sono AJ, held that she had proved that she had been
sexually harassed by Mosesi during the period in question.58

Liberty Group Limited sought to appeal this judgment. The issues on
appeal were that the Labour Court had misdirected itself in the following
respects:

– the court a quo failed to apply section 60 of the EEA;
– the court a quo erred in its finding that the respondent had proved on

a balance of probabilities that Mosesi had contravened a provision of
the EEA by committing sexual harassment;

– the court a quo erred in its finding that the respondent brought the
alleged conduct to the attention of the appellant in the manner
contemplated by section 60(1) of the EEA; and

– the court a quo erred in its finding that the appellant failed to consult
relevant parties and take the necessary steps to eliminate the miscon-
duct alleged.59

In the alternative, if sexual harassment was proved, the appellant
sought to appeal the following issues:

– whether the appellant, having had such conduct brought to its
attention, failed to take the necessary steps set out in section 60(2) of
the EEA; and

– whether the court a quo erred and misdirected itself by failing to find
that the appellant did all that was reasonably practicable to ensure that
Mosesi, as its employee, would not act in contravention of the EEA.60

The LAC, per Savage AJA, dismissed the appeal with costs, and
ordered that the appellant pay an amount of R250 000 in damages to the
respondent within ten days of the date of the judgment.61 Waglay JP and
Phatshoane AJA concurred.

III STATEMENT OF THE CASE

The LAC first briefly outlined the nature of the case and its back-
ground.62 It then sketched the four incidents of sexual harassment by
Mosesi, how the appellant had responded to the sexual harassment once

57 Summarised by the Labour Appeal Court in paras 5–17.
58 Para 19.
59 Para 26.
60 Ibid.
61 Para 65.
62 Paras 1, 2 and 4.
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the matter was brought to its attention, and the unfortunate sequence of
events that ultimately led to the respondent’s resignation.63 Then the
LAC highlighted the manner in which the appellant had attacked
the respondent’s character, credibility, and motives during a ‘vigorous
and lengthy’ cross-examination64 before setting out the findings of the
court a quo.65 Thereafter, the LAC listed the issues on appeal66 before
proceeding to evaluate the merits of the appeal before it67 and making its
finding against the appellant.68 The findings of both courts are unpacked
and analysed in what follows.

IV COMMENT

(a) The credibility of the complainant in proving sexual
harassment

One of the issues on appeal was that the appellant claimed that the
Labour Court had erred in its finding that the respondent had proved on
a balance of probabilities that the respondent’s manager, Mosesi, had
contravened the EEA by committing sexual harassment. Establishing
whether the alleged conduct constitutes sexual harassment is an ongoing
challenge for employers even in the face of credible evidence by
complainants. Employers either fail to identify sexual harassment or, if
they do so correctly, they simply — and shockingly — fail to take it
seriously. This is evidenced not only by the Liberty case, but also the
stories that continue to dominate the news on a daily basis. The first
point to be made is that the LAC did not address the application of the
test for sexual harassment under the Code. The court only went so far as
to set out Item 4 of the Code Amended Code of Good Practice on the
Handling of Sexual Harassment Cases in the Workplace (the Code),69

and sections 5 and 6 of the EEA. The key provisions of the Code appear
in the judgment and are not repeated here.70 The LAC did, however, set
the tone for the judgment by highlighting the following:

63 Paras 5–16.
64 Paras 16- 17.
65 Paras 19–25.
66 Paras 26–29.
67 Paras 31–64.
68 Para 65.
69 This Code is to be used in conjunction with the 1998 Code of Good Practice on the

Handling of Sexual Harassment Cases in the Workplace. See Campbell Scientific Africa (Pty)
Ltd v Simmers and Others (2016) 37 ILJ 116 (LAC) paras 19–25, where the LAC held that the
Amended Code does not supersede or trump the 1998 Code. In terms of s 203(3) of the
Labour Relations Act 66 of 1995, any person interpreting or applying the Act must take into
account any relevant code of good practice.

70 Paras 33–34.

002 - SA Mercantile Law - April 22, 2020

EMPLOYER LIABILITY 209



‘In treating harassment as a form of unfair discrimination in s 6(3), the
EEA recognises that such conduct poses a barrier to the achievement of
substantive equality in the workplace by creating an arbitrary barrier to the
full and equal enjoyment of an employee’s rights, violating that person’s
dignity and limiting their right to equality at work.’71

The starting point in a determination of sexual harassment disputes is
to apply the relevant provisions of the EEA and the Code as the principal
guide in determining whether the alleged conduct constitutes sexual
harassment, and assessing the nature and gravity of the actions.72 It is
reasonable to expect that before the employer can even start to fulfil its
duty to eliminate unfair discrimination, it must be able correctly to
identify the alleged unfairly discriminatory behaviour as sexual harass-
ment — something that Liberty Group Limited failed dismally to do
right from the start in this case. This was surprising as from the parts of
the appellant’s suitably drafted sexual harassment policy highlighted
in the judgment,73 one can safely conclude that it was not unfamiliar
with the legal framework governing sexual harassment in the workplace.
This makes it all the more confusing that the appellant was not able to
apply these legal principles and its own policy logically to the complaint
— both in identifying the alleged conduct complained as sexual
harassment, and in taking reasonable steps to deal with the matter. The
policy was, therefore, in effect no more than window-dressing.

With respect, the LAC ought to have engaged with the test for sexual
harassment and the applicable guidelines from the Code, as the appel-
lant should have done but failed to do, at the onset, instead of simply
setting them out in the judgment. On the respondent’s account, the

71 Para 32. See Cooper, ‘Harassment on the Basis of Sex and Gender: A Form of Unfair
Discrimination’ (2002) 23 ILJ 1.

72 The importance of considering the Code has been emphasised by the courts. See, eg, SA
Metal Group (Pty) Ltd v CCMA & others (2014) 35 ILJ 2848 (LC), where the court stated: ‘It is
peremptory then for a commissioner to apply the 2005 Code when they preside over
arbitrations dealing with dismissals for alleged misconduct, in which alleged acts of sexual
harassment constitute the said misconduct...’ (para 11). See also Simmers v Campbell Scientific
Africa [2014] 8 BLLR 815 (LC) and Botes, ‘Identifying Sexual Harassment in the Workplace?
Do not Forget to Remember the Code of Good Practice’ (2015) 36 ILJ 1719, who critically
discusses case law in which the presiding officers failed to apply the codes correctly, and the
consequences thereof.

73 The LAC stated: ‘The appellant’s sexual harassment policy seeks to ‘‘eliminate all forms
of sexual harassment in the workplace’’, ‘‘maintain a workplace free of sexual harassment’’
while being committed to ensuring ‘‘positive steps to provide a working environment for its
employees who are free from all forms of sexual harassment’’. Senior management are to be
informed of ‘‘offensive behaviour in violation of this policy’’, with ‘‘appropriate action’’ taken
‘‘against employees who do not comply with the policy’’. The obligation to take appropriate
action when ‘‘complaints are identified and/or raised’’ permits ‘‘informal or formal remedies’’
and ‘‘appropriate support’’ to be offered as required’ (para 3).
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harassment was unwelcome and of a sexual nature. The respondent
indicated that she firmly, repeatedly, and expressly asked the perpetrator
to stop and rejected all his advances. The unwelcome sexual conduct
included both physical and verbal acts. On the respondent’s account, the
perpetrator, as a member of management, was aware that she was
dissatisfied with her salary and needed a salary increase to meet her
financial obligations.74 He exploited her financial instability and his
position of authority by repeatedly scheduling training sessions as a way
of luring her into situations where they would be alone together, even
lying to her that there would be others present. He knew that she was
unlikely to turn down the training sessions because she was keen to
progress in the company. While even a single incident of unwelcome
sexual conduct may constitute sexual harassment, the respondent
outlined four separate incidents. The level of detail provided ought to
have made it perfectly clear to the appellant that the incidents were not
fabricated and ought to have sounded alarm bells as to nature and extent
of the inappropriate conduct. At the very least, it should have investi-
gated the matter. The unwelcome and unwarranted sexual conduct
violated MM’s rights — in particular her right to equality and dignity —
and ultimately constituted a barrier to equity in the workplace to the
extent that she eventually resigned from her employment.

While the LAC did not focus on any of the aspects above, it did focus
on the credibility of the complainant — a pivotal aspect of the
admissibility of evidence, particularly in sexual harassment cases where
the evidence of harassment may be limited to that of the complainant,
and where harassment is denied by the employee concerned. In the
Liberty case, the complainant’s credibility was central to whether or not
the respondent had been sexually harassed by Mosesi. Before analysing
the LAC’s approach to credibility, we must first review the events in the
Labour Court and the appellant’s approach to the issue of credibility.

During the proceedings in the Labour Court, the appellant astound-
ingly continued to dispute that the sexual harassment had taken place at
all,75 even though no reasonable steps had been taken to investigate the
matter timeously. Even more telling is that the appellant led no evidence
to rebut the respondent’s version.76 Accordingly, the Labour Court
found that the respondent had indeed proved that she had been sexually
harassed by her manager in 2009, and that the only reasonable inference
was that either Soller or Haines had notified the harasser of her

74 Para 4.
75 Para 19.
76 Ibid.
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complaint.77 The Labour Court noted that, in his evidence for the
appellant Sujee, could not dispute that the respondent had been sexually
harassed despite the lack of evidence on the part of the appellant.78 The
Labour Court stated that:

‘... it is not clear what the denial is based on. It is one thing for the
[appellant] to allege that it is not vicariously liable for the conduct of
Mosesi but to deny the alleged conduct of Mosesi without him being called
to testify, is rather [sic] taking the matter too far. Other than that Mosesi is
no longer employed by the [appellant], no other explanation was proffered
as to why he was not called to testify.’79

The Labour Court also found that although the respondent had
sought a salary increase and had raised the issue with Mosesi in a
meeting and in writing in March 2009, this evidence did not support
a conclusion that the allegations of sexual harassment had been fabri-
cated because of her financial situation.80 Instead, the court correctly
recognised that her financial situation had ‘rendered [her] vulnerable to
Mosesi’s manipulations by making promises of training to [her]’.81

The appellant disputed the respondent’s evidence on the basis that she
struggled accurately to recall precise dates and details of the harass-
ment.82 However, the appellant failed to recognise that, after more than
two years, the inconsistencies in respect of some of the details was not
uncommon during testimony.

The Labour Court, however, adopted a different approach. It recog-
nised that there were inconsistencies in the respondent’s evidence — for
example, details relating to the dates on which the incidents took place
and her failure to mention in cross-examination that Mosesi had stuck
his tongue in her mouth during one incident. However, the court found
that these were not ‘so material as to cast doubt on the credibility and
reliability of the [her] testimony’, as the core allegations of sexual
harassment were uncontroverted.83 The court found the respondent to
be a reliable and credible witness who ‘broke down several times during
her testimony evincing the traumatic effect of the harassment on her’.84

There was ‘no reason to disbelieve [her] version. The fact that she was

77 Ibid.
78 Ibid.
79 Ibid.
80 Para 20.
81 Ibid.
82 Para 18.
83 Para 21.
84 Ibid.
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oscillating about the dates of the incidents...is not sufficient to impeach
her credibility and reliability’.85

The appellant contended that the Labour Court patently erred in its
finding that the respondent was credible and reliable when her evidence
was unsatisfactory and contained inconsistencies and inaccuracies that
were inconsistent with that of a genuine complaint.86 On appeal, in their
lengthy 97 page heads of argument, the appellant added that the
respondent’s argument displayed an ‘inherent lack of logic and prob-
ability’, and was ‘hopelessly contradictory and unreliable’.87

It is submitted that the approach adopted by the Labour Court was
the more logical and rational one when compared to that of the
appellant. Bearing in mind that the respondent was recalling events that
happened more than two years ago, discrepancies in minor detail such as
dates ought not to render her entire version improbable.88 Her overall
demeanour was also consistent with the behaviour of a victim of sexual
harassment and ought not be ignored in assessing the credibility of her
version.

In grappling with the respondent’s credibility in proving the veracity
of her claim of sexual harassment, the LAC acknowledged the challenge
that faces a court of appeal in not having ‘the advantage of judging the
credibility of witnesses by observing their deportment in the witness-
box’.89 The LAC stated:

‘Where credibility findings are made, an appeal court will disturb such
findings where these are plainly wrong or the assessment of the probabili-
ties undertaken was inadequate and unsatisfactory such as to amount to a
material misdirection on facts.’90

The LAC highlighted that the Labour Court had arrived at its decision
after giving due regard to the respondent’s ‘demeanour, the calibre of
her testimony, contradictions which arose in her evidence considered
against that of other witnesses and the probabilities’.91 The LAC pointed
out that the Labour Court had to form its view without the benefit of the

85 Ibid.
86 Para 27.
87 Ibid.
88 See also Jordaan and Capitec Bank Ltd CCMA Arbitration (WECT2425–16), 16 October

2016.
89 Para 41. See R v Abel 1948 (1) SA 654 (AD) 659; Mutual Holdings (Bermuda) Limited &

others v Diane Hendricks & others [2013] UKPC 13 para 28.
90 Ibid. See R v Dhlumayo & another 1948 (2) SA 677 (A) 705 per Davis AJA; Protea

Assurance Co Ltd v Casey 1970 2 SA 643 (A) 648D-E.
91 Para 42.
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perpetrator’s evidence.92 Focussing on this point, the LAC found it
astonishing that the appellant had not called the only other party to
the harassment as a witness.93 The LAC found it ‘[r]emarkable’ that the
appellant’s approach to the matter was simply to deny the allegations of
sexual harassment without direct evidence to support its denial, and
suggesting that it was ‘instructive’ that the respondent continued to refer
to Mosesi as ‘Andrew’ notwithstanding the fact that he had allegedly
harassed her.94 The LAC added:

‘The Court had appropriate regard, in weighing up the evidence before it,
to factors which impacted on the respondent’s recall of specific dates,
including the lapse of time between the conduct and her testifying in court.
While the respondent had difficulties in recalling precise dates on which
the incidents occurred and omitted details which she had previously
included in her founding affidavit, the Court placed limited store on these
discrepancies given the extended period of time which had elapsed since
the harassment and the nature of the discrepancies, accepting that the
respondent had nevertheless proved that she had been sexually harassed by
Mr Mosesi... The omissions and inconsistencies in the respondent’s
evidence did not warrant a wholesale rejection of her version as to the
existence of sexual harassment.95 The Court cannot be faulted for its
finding that the appellant did not succeed in showing that the respondent
was motivated to raise false accusations against Mr Mosesi as her superior
so as to obtain a salary increase given her financial situation or its finding
that her financial situation had ‘‘rendered [her] vulnerable to Mosesi’s
manipulations by making promises of training to [her]’’. There was
furthermore no evidence before the Labour Court to support the appel-
lant’s unfounded contention that the respondent was intent on extorting
money from it by raising false allegations of sexual harassment against Mr
Mosesi.’96

The LAC’s approach to the issue of credibility following inconsisten-
cies in the complainant’s version has been followed by the Labour Court
in Rustenburg Platinum Mines Limited v UASA on behalf of Pietersen &
others (2018) 39 ILJ 1330 (LC). This case dealt with the review
application of an ex-employee’s dismissal for misconduct related to
sexual harassment. Having reported the sexual harassment after some
time, the complainant struggled to furnish particulars of the incidents
and the circumstances under which the harassment occurred, and this

92 Ibid.
93 Ibid.
94 Para 43.
95 See SFW Group Ltd & another v Martell et Cie & others 2003 (1) SA 11 (SCA) para 5.
96 Paras 45–46.
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led the Commissioner to conclude that her testimony was vague and that
she was not a credible witness.97 In response, the Labour Court rejected
the approach which results in a complainant being attacked either for
the time-lapse in reporting the alleged sexual harassment, or for her
inability to offer specific details or corroborating evidence.98 The former
point is dealt with in greater detail below. As regards the latter issue, the
Labour Court cautioned that there is an even greater danger when a
complaint is rejected simply because of the delay in reporting the matter,
or that the complainant cannot recall certain details clearly.99 It is
submitted that this would lead to an even greater injustice, a perpetua-
tion of the unfair discrimination, and the ordeal remaining unresolved
for the complainant. The court added that in the context of there being a
range of possible reasons for the complainant’s delay in reporting the
matter, it is not unusual for the complainant to have difficulty in
recalling events, including timelines, in specific detail.100 The court
stated:

‘Courts and Commissioners ought therefore to bear in mind that the fact
that a complainant cannot recall specifics does not imply that the incidents
did not take place. There should therefore be an ability to distinguish
between an ‘‘attention-seeker’’, a ‘‘trouble-maker’’, ‘‘a scorned employee
retaliating in the aftermath of a failed office affair’’’; and a genuine
complaint of sexual harassment.101

In the Liberty case the LAC accordingly found that, in the absence of
any evidence from the appellant to contradict the respondent’s version,
the Labour Court could not be faulted for the manner in which it
assessed the respondent’s evidence and its finding on the probabilities
that the sexual harassment had occurred.102 The law is clear that when a
tester of facts is faced with two conflicting versions, he or she must weigh
up the evidence and arrive at a probable version,103 taking into account
the credibility of the factual witnesses, their reliability, and the probabili-
ties.104 A court must draw an inference which is ‘the more plausible or
natural one from those that present themselves’ in the case.105 It must be

97 Paras 47–48.
98 Para 49.
99 Ibid.
100 Para 52.
101 Ibid.
102 Ibid.
103 See Barloworld Equipment SA v Love (JR1636/15) [2017] ZALCJHB 219 (17 May 2017).
104 See SFW Group Ltd & another v Martell et Cie & others 2003 (1) SA 11 (SCA) para 5.
105 See Food and Allied Workers Union & others v Amalgamated Beverage Industries Ltd

(1994) 15 ILJ 1057 (LAC) 1064C-E; Bates and Lloyd Aviation (Pty) Ltd v Aviation Insurance Co
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noted that the very nature of the offence of sexual harassment is such
that it will be very challenging to obtain and produce direct evidence.106

This is particularly difficult where every allegation is denied.107 There-
fore, it is submitted that both the Labour Court and the LAC adopted the
correct approach in finding that the respondent had proved the exist-
ence of conduct that amounted to unfair discrimination as defined in
the EEA.108 Accordingly, in the circumstances, the Labour Court’s
finding that the respondent had proved her sexual harassment at the
hands of Mosesi must stand.109

This gives rise to lessons for employers which are summarised below.

Lesson 1: Take the complaint seriously the first time a complaint is made.
Do not adopt a dismissive approach.
Lesson 2: A sexual harassment policy, drafted in line in with the EEA and
the Code, is essential, but it is even more important to give effect to it.
Lesson 3: Take reasonable steps to investigate the complaint timeously.
Do not nonchalantly advise the complainant to determine on her own
whether alleged sexual harassment actually occurred, and what the
requirements are for lodging a complaint.
Lesson 4: Do not adopt an approach of blanket denial that the harass-
ment occurred when no investigation has been conducted.
Lesson 5: Take appropriate action against the perpetrator pending an
investigation.
Lesson 6: Do not require the complainant to continue working with the
perpetrator.
Lesson 7: Do call all relevant witnesses to corroborate your version.

(b) The complainant who does not report the matter
‘immediately’

One of the issues that the appellant took issue with was the respondent’s
failure to report the perpetrator’s conduct as required by section 60(1) of

1985 (3) SA 916 (A) 939I-J; University of Venda v Maluleke & others (2017) 38 ILJ 1376 (LC)
paras 96–98.

106 Rustenburg Platinum Mines Limited v UASA on behalf of Pietersen & others (2018) 39 ILJ
1330 (LC) para 37.

107 Ibid.
108 Para 47. In Gaga v Anglo Platinum Ltd & others (2012) 33 ILJ 329 (LAC), the LAC

adopted a similar approach by focussing on the common thread in the complainant’s version
when ascertaining her credibility: ‘[T]here is one consistent, incontrovertible thread which
runs throughout her evidence; and that is her allegation that the appellant regularly and
repeatedly made suggestive remarks and propositioned her sexually’ (para 35). ‘The
complainant had no discernible reason to be dishonest about the pattern of behaviour and her
discomfort... Her evidence that the appellant regularly propositioned her and paid no heed to
her declining his advances is entirely convincing’ (para 36).

109 Ibid.
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the EEA. In this regard, the appellant contended not only that she failed
to report the matter in the manner required, but also that, to the extent
that she may be found to have reported the matter, she failed to do so
immediately.110 Before turning to the liability of the appellant, let us
look at the court’s approach to section 60(1) of the EEA which requires
that the alleged conduct must ‘immediately’ be brought to the attention
of the employer. This is often raised as a point of contention or a defence
by employers in sexual harassment cases. The LAC in this case offered
much needed clarity and certainty on this issue.

Section 60(1) of the EEA provides:

‘If it is alleged that an employee, while at work, contravened a provision of
this Act, or engaged in any conduct that, if engaged in by that employee’s
employer, would constitute a contravention of a provision of this Act, the
alleged conduct must immediately be brought to the attention of
the employer.’

The LAC considered the stated purpose of the EEA, which is ‘to
provide for employment equity through inter alia eliminating unfair
discrimination in employment, ensuring the implementation of
employment equity to redress the effects of discrimination and achiev-
ing a broadly representative workforce’.111 The court stated that the
requirement that conduct in contravention of the Act be brought to
the attention of the employer immediately, ‘seeks to place the employer
in a position to act in the manner required of it’ under section 60.112 Of
importance in the LAC’s approach here is that it stated that this
requirement that the alleged sexual harassment must be reported
immediately ‘must be given a sensible meaning’.113

The LAC added:

‘This is done through considering the provision within its context and in a
manner which ensures an interpretation that does not lead to a glaring
absurdity, even where the interpretation given may involve a departure
from the plain meaning of the words, used... A determination as to
whether a report has been made in accordance with s 60(1) requires an
assessment of the facts unique to each matter.’114

On this basis, the LAC found that, despite the delay of some weeks
between the sexual harassment and the respondent’s report to Haines,

110 Para 48.
111 Para 52.
112 Ibid.
113 Para 51.
114 Paras 51, 53.
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section 60(1) had been complied with.115 The court stated that the
report was:

‘... nevertheless made within sufficient time and that an unduly technical
approach to the timing of the report is not warranted on the facts of this
case. A glaring absurdity would arise, one which does not accord with the
purpose of the EEA, were the report to be found to have failed to comply
with s 60(1) simply by virtue of the limited delay which arose between the
conduct complained of and the report to the employer.’116

The LAC further footnoted a reference to the following paragraph
from Natal Joint Municipal Pension Fund v Endumeni Municipality117

which dealt with the pension funds of municipal workers:

‘Which of the interpretational factors I have mentioned will predominate
in any given situation varies. Sometimes the language of the provision,
when read in its particular context, seems clear and admits of little if any
ambiguity. Courts say in such cases that they adhere to the ordinary
grammatical meaning of the words used. However that too is a misnomer.
It is a product of a time when language was viewed differently and regarded
as likely to have a fixed and definite meaning, a view that the experience of
lawyers down the years, as well as the study of linguistics, has shown to be
mistaken. Most words can bear several different meanings or shades of
meaning and to try to ascertain their meaning in the abstract, divorced
from the broad context of their use, is an unhelpful exercise. The
expression can mean no more than that, when the provision is read in
context, that is the appropriate meaning to give to the language used. At
the other extreme, where the context makes it plain that adhering to the
meaning suggested by apparently plain language would lead to glaring
absurdity, the court will ascribe a meaning to the language that avoids
the absurdity. This is said to involve a departure from the plain meaning of
the words used. More accurately it is either a restriction118 or extension119

of the language used by the adoption of a narrow or broad meaning of the
words, the selection of a less immediately apparent meaning120 or some-

115 Para 54.
116 Para 53.
117 2012 (4) SA 593 (SCA) para 25.
118 As in Venter v Rex 1907 TS 910; R v Detody 1926 AD 198 at 203; R v Schonken 1929 AD

36, 42; Bertie van Zyl (Pty) Ltd & another v Minister of Safety and Security & others 2010 (2) SA
181 (CC) para 31.

119 Barkett v SA National Trust & Assurance Co Ltd 1951 (2) SA 353 (AD) 363; Hanekom v
Builders Market Klerksdorp (Pty) Ltd & others 2007 (3) SA 95 (SCA) para 7.

120 Melmoth Town Board v Marius Mostert (Pty) Ltd 1984 (3) SA 718 (A) at 728F-H.
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times the correction of an apparent error in the language in order to avoid
the identified absurdity.’121

Again, it is submitted that the LAC’s approach to the immediate
reporting of the harassment was the correct one. Adhering strictly to the
literal meaning of the words in section 60(1) in every case may result in a
glaring absurdity and in the circumvention of the objectives of the EEA,
whereby any delay on the part of the complainant would result in
non-compliance with section 60(1). This would lead to further injustice
as there may well be valid and justifiable reasons for the complainant’s
delay to the employer. A sensible meaning is indeed necessary as is an
assessment of the facts that are unique to each case, which may inevitably
result in a departure from the plain meaning of the words used in the
statutory provision.

Further, it is submitted that the LAC could have gone a step further by
taking the opportunity to deliberate further on immediate reporting
with reference to recent case law. Instead, the LAC only went so far as to
provide the lengthy quote above. The court would not have had to dig
too deep for relevant case law in which other courts have addressed this
section 60(1) requirement.

In the unreported case of SA Metal Group (Pty) Ltd v CCMA &
others122, the Labour Court found an arbitration award made without
consideration and application of the Code was reviewable. In the
CCMA, the Commissioner had drawn a negative inference from the
complainant’s passive coping strategies and made a credibility finding
against her on the basis that she ought to have made it clear to the
perpetrator that the unacceptable behaviour constituted sexual harass-
ment in her view, particularly as she was a human resource practitioner.
The Labour Court, however, adopted a different view. The court
considered item 8.1.2 of the Code. It states:

‘In instances of sexual harassment, the word ‘immediately’ shall mean, as
soon as is reasonably possible in the circumstances and without undue
delay, taking into account the nature of sexual harassment, including that
it is a sensitive issue, that the complainant may fear reprisals and the
relative positions of the complainant and the alleged perpetrator in
the workplace.’

The Labour Court found that the Commissioner had failed to have
adequate regard to the power imbalances between the complainant and

121 Para 25. See English cases such as Investors Compensation Scheme Ltd v West Bromwich
Building Society [1998] 1 All ER 98 (HL) 114–115; Chartbrook Ltd v Persimmon Homes Ltd &
others [2009] UKHL 38, [2009] 4 All ER 677 (HL) paras 14 and 15.

122 (2014) 35 ILJ 2848 (LC).
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the perpetrator.123 According to the complainant, she failed to report the
harassment earlier as she was trying to ensure that she ‘preserved her
position as a newcomer in the applicant’s employ’.124 It is submitted that
the complainant’s reasoning in this context is entirely understandable
and it is not uncommon for a complainant to fear jeopardising her
employment if she comes forward with her complaint, as was the case
with respondent’s position in the Liberty case. Surprisingly, the LAC in
the Liberty case did not focus on the vulnerability that a complainant
often feels in respect of her employment. This is particularly important
when considering the power imbalance between the complainant and
the perpetrator where the latter is in a managerial position, and any
delay in reporting the complaint.

In Gaga v Anglo Platinum Ltd & others125 the LAC highlighted the
importance of considering the power dynamics between the parties:

‘[The Commissioner] furthermore took no account of the relevant
consideration that a senior manager in the position of the applicant, fully
aware of the policy should not repeatedly make remarks and suggestions of
such an order to a subordinate. Even if the complainant may not have been
offended by the suggestive remarks and behaviour, the repeated conduct,
unwanted and unwelcome, nonetheless remained inappropriate conduct
on the part of a senior manager with responsibility for people develop-
ment.’126

The LAC in Gaga’s case, in further considering the requirement for
immediate reporting, held:

123 Para 15.
124 Ibid.
125 (2012) 33 ILJ 329 (LAC).
126 Para 39. See also SA Broadcasting Corporation Ltd v Grogan NO & another (2006) 27 ILJ

1519 (LC) 1532A, where the court observed that sexual harassment by older men in positions
of power has become a scourge in the workplace. The LAC in Gaga echoed this point and added
the following in respect of the pernicious nature of sexual harassment by older superiors against
younger subordinates: ‘By and large employers are entitled (indeed obliged) to regard sexual
harassment by an older superior on a younger subordinate as serious misconduct, normally
justifying dismissal... Its insidious presence is corrosive of a congenial work environment and
productive work relations. Harassment by its nature will steadily undermine the supervisory
authority vested in the superior, upon which the employer perforce must rely, and hence will
diminish or even destroy the trust requisite in the employment relationship; ultimately justifying
the imposition of the sanction of dismissal’ (para 48). See further, Le Roux ‘Dismissal for Sexual
Harassment — Guidance for Employers from the Labour Appeal Court’ (2012) 21(12)
Contemporary Labour Law 111.
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‘The rule against sexual harassment targets, amongst other things, repre-
hensible expressions of misplaced authority by superiors towards their
subordinates. The fact that the subordinate may present as ambivalent, or
even momentarily be flattered by the attention, is no excuse; particularly
where at some stage in an ongoing situation she signals her discomfort. If
not the initial behaviour, then, at the very least, the persistence therein is
unacceptable.’127

The LAC added:

‘The failure by the complainant to take formal steps against the appellant
should be construed likewise in the light of the personal and power
dynamic in the relationship, which probably operated to inhibit the
complainant . . .’.128

In University of Venda v Maluleke & others,129 in dealing with the
review of an arbitration award following the reinstatement of a lecturer
after he had initially been dismissed for misconduct on the basis of
sexual harassment, the Labour Court followed the approach of the LAC
in Gaga130 and considered the issue of the complainant’s delay in
reporting the matter extensively. The court stated that the complainant
must provide ‘a proper explanation’ for not raising the complaint
earlier.131 The Labour Court asserted that the nature and dynamic of the
relationship between the complainant and the perpetrator must be
considered within the context of the employment relationship as well as
on a personal level, in that this dynamic could justify and reasonably
explain why the complainant did not lodge a complaint about the
harassment, despite the conduct justifying a complaint on face value.132

In this case, the perpetrator was the complainants’ lecturer. He was in a
highly respected position and had substantial power over his students.
There was also significant trust and admiration between student and

127 Para 41. This was referred to and cited with approval by the Labour Court in SA Metal
Group (Pty) Ltd v CCMA & others (2014) 35 ILJ 2848 (LC) and Rustenburg Platinum Mines
Limited v UASA obo Pietersen & others (2018) 39 ILJ 1330 (LC).

128 Para 42.
129 (2017) 38 ILJ 1376 (LC).
130 Para 69.
131 Para 66. See also Makoti v Jesuit Refugee Service SA (2012) 33 ILJ 1706 (LC) para 44

where the court stated:
‘The applicant’s testimony of the specific acts of sexually aggressive behaviour of the director
aimed at her was relatively detailed, plausible and could not be directly contradicted by the
respondent. Understandably, the respondent sought to suggest that her account ought not to
be believed because she never raised any grievance about it at the time. It is true that the
applicant’s failure to make an issue of a deeply felt grievance at the time when it was suffered
calls for a plausible explanation, which must be carefully assessed.’

132 Para 69.
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lecturer.133 It is also important to consider the context of the perpetrator
as an older male coming up against three vulnerable young female
students.134 An academic ought to be beyond reproach in dealings with
his students — particularly female students.135 Focussing on the
response to his sexual advances by one of the complainants who replied
that she ‘would think about it’, the court considered her explanation that
she was traumatised. The court held that this was ‘a natural reaction’ on
the part of a young female student confronted with such an unwarranted
proposition by her lecturer who was responsible for her success in the
course.136 She was simply trying ‘to retain the good graces’ of her lecturer
so as to not jeopardise her studies.137 The court further held that her
response must be seen as a declaration that the conduct was
unwanted.138 The complainant, in the context of the dynamics in the
relationship, had simply made ‘a dignified retreat’.139

The Labour Court in Rustenburg Platinum Mines Limited v UASA,140

also considered the this issue of immediate reporting, which was sparked
by the Commissioner incorrectly concluding that ‘in order to maintain
credibility, the purported victim ought to act within a reasonable time
period’ and that by failing to do so, she had led the perpetrator on and
kept ‘alive his hope that she would eventually agree to his sexual
advances’.141 Significant in the court’s approach is that it fittingly
recognised the following:

‘The lessons coming out of the global anti-sexual harassment movements
mentioned elsewhere in this judgment are that the so-called ‘‘victims’’ of

133 Para 74.
134 Ibid.
135 Ibid.
136 Para 73.
137 Ibid. The court (para 73) cited the following excerpt from the LAC in the Gaga case: ‘... It

would be unfair to the employer were the appellant to be allowed to avoid liability for sexual
harassment on the basis of the ignorance of his victim of the steps required to be taken in the
policy and her hesitation in taking them. The complainant’s evidence looked at as a whole
suggests that she was uncertain about how to deal with the situation. Her conspicuous
vacillation was an understandable response in a youthful and junior employee. She was placed
in the invidious position of being compelled to balance her sexual dignity and integrity with
her duty to respect her superior; which obligation no doubt was appreciably compromised by
his behaviour’ (para 42).

138 Para 73. Other important factors include that the complainant immediately told her
friend about the advances after each incident and that she pushed him away when the
perpetrator sought to kiss her (para 72).

139 See Motsamai v Everite Building Products (Pty) Ltd [2011] 2 BLLR 144 (LAC) para 18.
140 Rustenburg Platinum Mines (2018).
141 Para 48.
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sexual harassment react to their own ordeals and circumstances differ-
ently, and in most instances, long after the fact.’142

The Labour Court cautioned against using a delay in reporting the
matter as a way to attack the credibility of the complainant.143 The court
pointed out that there is also ‘a danger in accepting at face value that an
incident took place simply because it was reported immediately thereaf-
ter’. The court stated further that the consequences of this could be
calamitous for both the complainant and the alleged perpetrator if the
complaint is found to be without merit, as the stigma of being a sex pest
will remain even if the allegations turn out to be unsubstantiated.144 It is
submitted that what the court failed to point out here is that the stigma
of being a troublemaker and someone who cries wolf is also one that will
remain and likely follow the accuser even if she subsequently lodges a
legitimate complaint.

Most important here is that the Labour Court stressed that the danger
is even greater when it is not accepted that the alleged incident occurred
simply because the complainant took some time to report it.145 The
court stated that, ‘[w]ithout vindication because of such technicalities,
the trauma persists indefinitely for the complainant’.146 It went on to
explain that appreciation of the human mind and human nature, along
with common sense, demands that one look ‘deeper and objectively’
into the reasons why incidents of sexual harassment are not reported
immediately.147 Human beings react differently to the same or similar
circumstances.148 The ‘ideal scenario’ would, of course, be when a
complainant, depending on her nature and character, tells the perpetra-
tor ‘in unequivocal and impolite terms to cease and desist the conduct’
and ‘to find the nearest cold shower’, and then reports the matter
immediately.149 However, in most cases it might, for any number of
reasons, take some time for the complainant ‘to finally muster the
strength and courage to report the incidents’. These reasons may, but
not limited to the following:

‘(a) Being ‘‘frozen’’, and disbelieving what they are experiencing, and not
having the human tools to respond immediately. This state of
paralysis may be accompanied by guilt, confusion, self-anger, self-

142 Para 49.
143 Ibid.
144 Ibid.
145 Ibid.
146 Ibid.
147 Para 50.
148 Ibid.
149 Ibid.
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blame, shame, victimhood, unusual calm, being distraught and
incapable of expression, withdrawal, helplessness, or outright terror.
(The ‘‘paralysis mode’’ syndrome.)

(b) Many fear a backlash if they complain, especially where the incident
took place in a power/subordinate relationship. There is a fear of
being hounded out of a job or being victimised at various levels. Thus,
a complaint of sexual harassment against that ‘‘bright blue-eyed
boy/girl’’ in the office; or a senior employee/executive, may be a
career ending or career limiting move, to be regretted dearly.

(c) There is a fear of causing a fuss or disharmony in the workplace, with
allegations that may not be taken seriously or believed, especially in
the absence of corroborating evidence. (Most incidents of sexual
harassment take place where there are no witnesses.)

(d) Fear of consequential and negative labelling once an incident is
reported. Aligned to the fear that the complainant might be perceived
to have ‘‘asked for it’’, (either because there is a view that she was
flirtatious etc.), the possibility of being labelled by colleagues as a
person with loose or low morals and being named and shamed is not
remote.

(e) Feeling pity for the harasser for whatever reason, irrespective of the
reprehensible conduct.

(f) Enduring the ordeal with the hope that it will go away, or that it was a
once off incident never to be repeated (The ‘‘quit or endure’’
syndrome), coupled with the carrying of a sense of guilt for not
reporting the matter.

(g) The fear of publicity, and/or having to substantiate the allegations in
public proceedings under relentless and unsympathetic cross-
examination.’150

The list will obviously require complainants and experts to attest to
this.151 The Labour Court held that the complainant’s reasons should
have persuaded the Commissioner in the face of a blanket denial by the
perpetrator.152 With reference to the Gaga case,153 the court further held
that a ‘docile’ response to sustained sexual harassment cannot simply be
equated with an invitation to the perpetrator.154 It concluded that there
was nothing in the facts before the Commissioner to indicate that the
complainant had encouraged and ‘inspired’ the perpetrator to continue
with his deplorable behaviour.155 According to the complainant, she had

150 Para 51.
151 Para 52.
152 Para 54.
153 Para 58, n 11.
154 Para 58.
155 Paras 57–58.
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hoped that the sexual harassment would stop when she failed to
respond; she did not think that reporting it would help the situation
since the perpetrator was a manager and she thought she might be
victimised; she had consistently told him to stop the conduct; and that
she felt sorry for him and his wife, whom she considered a good
person.156 She had also reported the incidents to her friends and
colleagues, and to her husband, who was also employed by the appli-
cant,157 which is important when weighing up her evidence.

In conclusion, it is submitted that it is imperative to carefully evaluate
the context of the situation, the reasons for the complainant’s failure to
report the matter ‘immediately’, and the power imbalance between the
parties. A delay on the part of the complainant does not invalidate
the complaint. A departure from the literal meaning of the words in the
EEA and the Code in this instance is warranted. Any other approach
would be at odds with the aims of the EEA and the Code and result in an
injustice in cases of sexual harassment. Herewith two more lessons for
employers:

Lesson 8: Carefully and objectively consider the reasons and context,
including the power dynamic between the parties, for the complainant’s
failure to report the alleged sexual harassment immediately.
Lesson 9: A complainant’s delay in reporting the alleged conduct does
not constitute a defence to taking reasonable steps to investigate a claim
of sexual harassment. An employer will not be able to escape liability
under section 60 of the EEA in instances where the complainant did not
report the matter immediately.

(c) The liability of the employer under section 60 of the EEA

Section 60(2)–(3) of the EEA, in dealing with the liability of employers,
provides:

‘(2) The employer must consult all relevant parties and must take the
necessary steps to eliminate the alleged conduct and comply with the
provisions of this Act.

(3) If the employer fails to take the necessary steps referred to in
subsection 2, and it is proved that the employee has contravened the
relevant provision, the employer must be deemed also to have
contravened that provision.

(4) Despite subsection (3), an employer is not liable for the conduct of an
employee if that employer is able to prove that it did all that was

156 Ibid.
157 Ibid.
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reasonably practicable to ensure that the employee would not act in
contravention of this Act.’

The Labour Court found that three reports of the respondent’s
predicament had been made, and that Haines ‘because of his own
prejudices, opted simply to send [the respondent] to go and study the
policy [when] ...he was not in a position to assist [her]’.158 Furthermore,
Soller’s efforts to contact the respondent had been insufficient.159 The
Labour Court added that it was likely that the respondent’s call was not
recorded given the nature of the advice that she claims to have been
given. The court also found that the respondent’s resignation had been
prompted by a call that she work at the Hatfield Office, where the
perpetrator was based, and that her being afraid ‘to deal with him left
[her] without any option but to tender her resignation’.160 The Labour
Court consequently found that:

‘70.2The Respondent had failed to take reasonable steps in terms of
Section 60 of the EEA to protect the Applicant upon becoming aware
of the complaint at the earliest opportunity when the Applicant
brought it to the attention of the Respondent.

70.3 The Respondent only took necessary steps after the Applicant’s
second resignation letter.

70.4 Accordingly, the Respondent failed to protect the Applicant as
required in terms of section 60 of the EEA.’161

As mentioned earlier, the basis for the appeal in this case was that the
appellant averred that the Labour Court had misdirected itself in respect
of these findings. The appellant contended that the respondent had
failed to bring the conduct to its attention in the manner required.
However, the appellant’s employees had nevertheless responded appro-
priately to the allegations once raised — Haines had referred the
respondent to the relevant policy, and reported the matter to Soller who
sought a meeting with the respondent; Nyathi had complied with ‘her
primary and exclusive duty’ of persuading the respondent not to resign;
and the respondent’s evidence that she expected Nyathi to take the
matter further did not accord with her refusal to allow Nyathi to contact
Mosesi.162

Before evaluating the facts and the merits of each party’s argument,
the LAC considered the challenges arising from the application of

158 Para 22.
159 Ibid.
160 Para 23.
161 Para 24.
162 Para 28.
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section 60 of the EEA.163 It stated that, while it is clear that the provision
imposes liability on an employer in instances where the EEA has been
contravened,164 ‘in its construction and wording the provision is not a
model of clarity’.165 The LAC highlighted that the result of this lack of
clarity in construction and wording is that confusion has arisen regard-
ing what is required in order to prove an employer’s liability under
section 60, where with the requirements of section 60(2) are often
conflated with those of section 60(4).166

The LAC made brief reference to Matambuye v MEC for Education
where the Labour Court noted that it was not required to decide whether
section 60(2) refers to steps the employer must take immediately
following a report of harassment, and whether section 60(4) refers to
reasonable steps that the employer must take in advance to eliminate
and prevent acts of unfair discrimination.167 The LAC correctly pointed
out that much of the lack of clarity as to what must be proved under
section 60 centres on section 60(4). The court explained that the debate
has often centred on whether the reference to an employer’s obligation
‘to ensure that the employee would not act in contravention of this Act’
is intended to mean that the employer must take steps in advance to
eliminate future conduct.168

The LAC rightly stated that the ‘unduly narrow interpretation’ given
to section 60 in Mokoena v Garden Art has been criticised for good reason
for its conclusion that liability arises only where the harassment is repeated
after an initial complaint has been lodged, and then only where the
employer has failed to take reasonable steps to prevent such further
harassment.169

The LAC held that ‘a preferable interpretation’ was adopted in Biggar
v City of Johannesburg, Emergency Management Services.170 In this case,
which dealt with the sustained racial harassment of the applicant and his
family by co-employees in residential premises provided by the
employer, the Labour Court found that the employer had failed to take

163 Para 35.
164 See, eg, Piliso v Old Mutual Life Assurance Co (SA) Ltd & others (2007) 28 ILJ 897 (LC)

para 15; Ehlers v Bohler Uddeholm Africa (Pty) Ltd (2010) 31 ILJ 2383 (LC) para 49.
165 Para 35.
166 Ibid.
167 Matambuye v MEC for Education & others [2015] ZALCJHB 455 para 22, cited by the

LAC para 35.
168 Para 36.
169 See Mokoena & another v Garden Art (Pty) Ltd & another [2008] 5 BLLR 428 (LC),

(2008) 29 ILJ 1196 (LC) paras 42–43.
170 Para 37 with refernce to Bigger v City of Johannesburg, Emergency Management Services

[2011] 6 BLLR 577 (LC).
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all necessary steps to eliminate racial abuse perpetrated by its employees
and failed to do everything reasonably practicable to prevent continued
harassment.171 It then, referring to Potgieter v National Commissioner of
the SA Police Service & another,172 set out the requirements for employer
liability under the EEA where the complaint raised is one of sexual
harassment.173 The Labour Court in the Potgieter case stated that:

‘An employer will be held liable if it is shown in terms of section 60 of the
EEA, that:

i. The sexual harassment conduct complained of was committed by
another employee.

ii. It is sexual harassment constituting unfair discrimination.
iii. The sexual harassment took place at the workplace.
iv. The alleged sexual harassment was immediately brought to the

attention of the employer.
v. The employer was aware of the incident of the sexual harassment.

vi. The employer has failed to consult all relevant parties, or take the
necessary steps to eliminate the conduct or otherwise comply with the
provisions of the EEA.

vii. The employer has failed to take all reasonable and practical measures
to ensure that employees do not act in contravention of the EEA.’174

Confusingly, and without any discussion of its legal significance, the
LAC stated that it was ‘noteworthy’ that in recording the last require-
ment as to whether the employer had failed to take steps to ensure that
employees ‘did not’ act in contravention of the EEA, Potgieter moves
away from the words ‘would not’ in section 60(4).

It is submitted that this was the ideal opportunity to deliberate fully
on the scope of meaning of section 60. However, the LAC only fleetingly
considered the challenges arising from the application of the provision
with the briefest of references to only some of the relevant case law.
Critical analysis of the case law and discussion of the LAC’s reasons for
its approach to section 60 and the implications thereof would have been
welcomed from this superior court. Lastly, the LAC was not systematic
in its application of the requirements set in Potgieter to the case at hand.
This was a lost opportunity on the part of the LAC.

It is submitted, however, that the LAC was correct in upholding the
findings of the court a quo. In addition to the reasons set out in
the earlier sections of this paper, the LAC added:

171 Para 30.
172 (2009) 30 ILJ 1322 (LC).
173 Para 38.
174 Potgieter v National Commissioner of the SA Police Service & another (2009) 30 ILJ 1322

(LC) para 46.
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‘Having found that a report was made, what is remarkable about Mr
Haines’ evidence is that he considered it to be for the respondent to
determine whether the conduct fell within the ambit of sexual harassment
as defined in the policy and lodge a formal complaint. The respondent’s
evidence that she found Mr Haines to be dismissive of her in their
conversation is borne out by his response to the issue in referring her to the
policy and leaving it to her to take further steps. In conceding that more
could reasonably have been expected of Mr Haines in his response to the
respondent, Mr Sujee’s evidence for the appellant was correctly accepted
by the Court a quo. The effect of the report to Mr Haines, even in its general
terms, was to place him in a position to understand that the respondent
had a complaint of sexual harassment against another employee. For a
senior employee, employed with a large institutional employer, more
could reasonably have been expected of Mr Haines, not only in his
immediate response to the respondent but in ensuring that the matter was
investigated appropriately.’175

The court stated further that it was ‘remarkable’ that neither Haines
nor Soller was spurred into action once the complaint of sexual
harassment was brought to their attention.176 Neither party ensured that
they met with the respondent either to understand the complaint, or to
investigate further.177 Soller made no more than a superficial attempt at
initiating contact via e-mail and telephone.178 As regards the legitimacy
of the respondent’s call to the appellant’s call centre, the LAC agreed
with the finding of the Labour Court. The LAC stated that it is ‘difficult
to understand why the respondent, if the call were not made, would have
limited a concocted version simply to that she was advised to approach
the CCMA’.179 While the existence of the respondent’s call only further
supports her argument regarding the appellant’s failure to act on the
complaint received in accordance with section 60(2) of the EEA, even if
regard was not given to the call, the appellant failed to comply with
section 60(2) given the responses, or lack thereof, of Haines and
Soller.180

The LAC accordingly concluded that the Labour Court had been
correct to find that, having brought the sexual harassment to the
appellant’s attention, the steps required by section 60(2), to ‘consult
with the relevant parties’ and to take ‘take the necessary steps to

175 Para 55.
176 Para 56.
177 Ibid.
178 Ibid.
179 Para 57.
180 Ibid.
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eliminate the alleged conduct and comply with the provisions of the
Act’, had not been met by the appellant.181

The breach of confidentiality by the appellant was then considered by
the LAC.182 After Haines and Soller had been informed of the complaint
against Mosesi, the latter informed the respondent that he was aware
that she had contacted human resources about the sexual harassment.183

The court found that the respondent’s alarm at this was entirely
understandable given the sensitivity of the report.184 The effect of the
appellant’s breach of confidentiality in this regard was that the appellant
failed to take positive steps to protect the respondent as contemplated in
both its own policy and the EEA to ensure that Mosesi ‘would not act
in contravention of this Act’.185

The LAC correctly found that the absence of any investigation into the
issue until the respondent resigned was shocking.186 After the respon-
dent’s first resignation was withdrawn at the instance of Nyathi, her
team leader, no investigation into the sexual harassment complaint was
carried out until the respondent had resigned for a second time.187 The
appellant had also failed to take appropriate and timeous action in
respect of Mosesi — he was simply suspended from work approximately
a month after the respondent’s first resignation and almost two weeks
after her second resignation.188 Importantly, the LAC found that the
appellant had failed to take any steps after the complaint had been
reported to ensure that the sexual harassment of the respondent did not
continue.189

The appellant contended that it could not fathom what other steps it
could be expected to have taken in advance to avoid the resultant
situation, save for not employing Mosesi.190 This attitude, the court
found, illustrated that the appellant had failed to have due regard to its
failure to adhere to its own sexual harassment policy by not taking
‘appropriate action’ when ‘complaints are identified and/or raised’, or
offering ‘appropriate support’ on a confidential basis.191 Instead, the
appellant continued illogically to focus on the respondent’s refusal to

181 Para 58.
182 Para 60.
183 Ibid.
184 Ibid.
185 Ibid.
186 Para 61.
187 Ibid.
188 Ibid.
189 Ibid.
190 Para 62.
191 Ibid.
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participate in the investigation launched only after her second resigna-
tion and her lack of cooperation with disciplinary proceedings against
Mosesi thereafter, which ultimately resulted in his suspension being
uplifted. The LAC held that based on this evidence, it was reasonable
that the respondent no longer trusted that the appellant would handle
the complaint in the appropriate manner.192

Significantly, the LAC found that in its approach to the interpretation
of section 60 of the EEA and the hostile nature of its defence to the
respondent’s claim, the appellant had not only failed to have regard to
the purpose and objects of the EEA, but adopted the very response the
EEA seeks to prevent — ‘a lack of interest in resolving the issue in
the manner required; a failure to consult and take the necessary steps to
eliminate the conduct complained of; and a failure to do all that was
reasonably practicable to ensure that its employee would not act in a
manner contrary to the provisions of the EEA’.193

In the event, the LAC ordered that the appellant compensate the
respondent in the amount of R250 000. In light of the strict approach
adopted by the courts in recent cases194 dealing with sexual harassment
in the workplace, the firm decision by the LAC in the Liberty case is
welcome. The LAC must be commended for sending a strong message
that sexual harassment in the workplace will simply not be tolerated,
and that employers will be held to account for their failure to discharge
their legal obligations under section 60 of the EEA.

Lesson 10: As soon as the employer becomes aware of an allegation of
sexual harassment, it must take the necessary steps to investigate the
matter without undue delay to eliminate the unfairly discriminatory
conduct.195

Lesson 11: An employer that fails to discharge its legal obligations under
the EEA will face heavy statutory penalties in the courts.

192 Ibid.
193 Para 63.
194 See, eg, Motsamai v Everite Building Products (Pty) Ltd [2011] 2 BLLR 144 (LAC), Gaga v

Anglo Platinum Ltd & others (2012) 33 ILJ 329 (LAC); SA Metal Group (Pty) Ltd v CCMA &
others (2014) 35 ILJ 2848 (LC); Campbell Scientific Africa (Pty) Ltd v Simmers & others (2016)
37 ILJ 116 (LAC); Masemole v CCMA & others (JR1025/2013) [2016] ZALCJHB 183 (17 May
2016); University of Venda v Maluleke & others (2017) 38 ILJ 1376 (LC); Rustenburg Platinum
Mines Limited v UASA obo Steve Pietersen & others (2018) 39 ILJ 1330 (LC). The LAC in the
Gaga case aptly stated: ‘It is appropriate then for this court and employers to send out an
unequivocal message: senior managers who perpetrate sexual harassment do so at their peril
and should more often than not expect to face the harshest penalty’ (para 48).

195 This statutory duty on the employer applies even if the complainant is hesitant to come
forward as this is not a defence against statutory liability. See Johan Botes, ‘An Employer’s
Liability for Sexual Harassment’ http://www.polity.org.za/article/an-employers-liability-for-
sexual-harassment-2017–04–10, accessed on 27 April 2018.
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(d) Secondary harassment by the employer

During the Labour Court proceedings, the appellant’s legal counsel
launched a brutal attack on the respondent’s character, motives and
credibility196 based on the inconsistencies in her recollection of events.
Counsel asserted that the respondent was ‘incapable of telling the same
story’197 and reproached her for contradicting herself, all the while
badgering her to ‘(c)ome on, tell us the truth...’. Counsel attempted to
paint MM as an unreliable witness who was ‘all over the place as to what
actually happened’.198 Counsel for the appellant further attempted to
coax MM into admitting that what happened between Mosesi and her
was actually consensual by telling her that ‘[e]verything that you have
described today... in relation to what occurred between you and Mr
Mosesi was effectively consensual. It was tolerable. It was not unaccept-
able. Not so?’199 Further, during a lengthy and vigorous cross-examination,
it was put to the respondent by the appellant’s counsel that her claim was
‘meritless’, that she had known this all along, that she was only ‘in it for the
money’ and had ‘always been in it for the money’, and that she had ‘tried to
extort money out of Liberty’ in the hope that she ‘would get some sort of
settlement and that the whole matter would go away’.200 The appellant
continued in its contemptible character assassination of the respondent by
claiming that she was ‘at best psychologically disturbed and at worst, a
pathological liar’ who had a ‘pre-occupation with and concern... for a salary
increase [as] an abiding theme in this matter’.201 The respondent repudiated
these claims, stating that her only aim was to get justice.202 In response, the
appellant went even further by seeking that the Labour Court impose a
punitive cost order against the respondent on the basis that her claim of
sexual harassment was ‘frivolous and vexatious’ and that it was ‘made
without merit’.203

It is highly improbable that the appellant’s counsel would have
adopted so malicious a strategy without the appellant’s knowledge. It is
accordingly submitted that the approach of the appellant to this issue
constitutes yet another invaluable lesson to employers, this time on how
not to treat a complainant during trial. As rigorous as the nature of
cross-examination usually is, this approach crossed the line and can only

196 Paras 17–18, 25, 27 and 44.
197 Para 18.
198 Ibid.
199 Ibid.
200 Para 17.
201 Para 27.
202 Para 17.
203 Para 25.
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be classed as unjustifiably vicious and venomous. After the appellant’s
failures in meeting its legal obligations under the EEA, the Code, and its
own policy, the three-day sustained attack on the respondent’s credibil-
ity, character and dignity added insult to injury. The aggressive cross-
examination was entirely unwarranted, and amounted to harassment
and bullying. The LAC is to be commended here for expressing its strong
condemnation of the appellant’s unwarranted attack on the respondent.
The fact that the character assasination reached a point where the appeal
judges felt compelled to ‘taken up the issue’ with counsel at the start of
the appeal is indicative of the LAC’s hard stance against such a hostile
defence in sexual harassment matters. The court stated:

‘From the record what is apparent is a vicious and sustained attack
launched by the appellant, through its counsel, on the respondent’s
person, her motives and credibility and the reliability of her evidence over
some three days of unacceptably harsh, cruel and vicious cross-
examination. The result was that she became victim to unwarranted and
unjustified secondary harassment at the hands of the appellant, an issue
that was taken up by this Court with counsel at the outset of the
hearing.’204

It is submitted that accusing the complainant of fabricating the sexual
harassment simply to extort money, but without being able to lay any
factual foundation for this accusation, is precisely the type of response
from employers that discourages complainants from taking the risk of
speaking out in sexual harassment cases. Liberty Group Limited showed
a lamentable lack of appreciation for the plight of its employee in this
case. The appellant also showed a complete sensitivity to the specific
context of its employee’s situation — being a female, in a weaker
position of power in relation to her perpetrator, financially insecure,
with a legitimate fear of losing her job if she came forward sooner, who
stayed on in the company for as long as she could despite the
circumstances because she was desperate to progress in the company,
and who was particularly vulnerable because of these dynamics. It is
submitted that this, coupled with the fact that the company indeed had a
comprehensive sexual harassment policy in place but chose to disregard
it, points to far deeper problems in Liberty’s organisational culture,
involving everyone from Mosesi to Soller, Nyathi, Haines and anyone
else in the organisation who approved the decision to litigate this matter
all the way to the Labour Appeal Court. For all the great strides that the
legislature has made, the EEA, now twenty years old, might as well never

204 Para 44.
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have been written as regards the Liberty Group Limited and its
employees.205 Interestingly, the court a quo hinted at this in its finding
that Haines, ‘because of his own prejudices’, opted simply to dismiss the
respondent’s complaint.206 However, in my view, the problem is rooted
far deeper than Haines. Liberty Group Limited is an employer which is
in critical need of a re-evaluation of its workplace culture, focusing on
issues of gender sensitivity and inclusivity.

In light of the #MeToo movement and similar global campaigns, it
would have been appropriate for this superior court to have reflected
on the disproportionately negative impact sexual harassment has on
women in the workplace. This would have been particularly relevant in
the Liberty case given the reprehensible conduct of MM’s (male)
manager; her financial vulnerability; her fear of victimisation;207 and her
fear of losing her job, which was exploited by her (male) manager and
then formed the basis for the appellant’s (male) legal counsel’s attack on
her credibility; the manner in which her complaint was handled by
Haines (male); the lack of support that she received from other women
(Nyathi and Soller); and the subsequent secondary harassment she
suffered at the hands of the appellant’s (male) legal counsel. The LAC
also failed to consider the impact of the conduct on the respondent’s
dignity and integrity208 taking into account the context.209 The respon-
dent’s position of power in this case, and so too the other dynamics
relating to the sexual harassment, is by no means unique as we have seen
in the other recent cases discussed in this article. An important detail
that was missed by the court is that the respondent initially raised the
issue of harassment with Mosesi on the basis that she took the view that
‘he was just being a man’.210 This is a strong hint at the type of behaviour
that women often regard as ‘normal’ and ‘excusable’ in ‘men’. While the
LAC did strongly condemn the secondary harassment and bullying the

205 Carmel Rickard, ‘Liberty’s sexual harassment shame’ https://www.businesslive.co.za/
fm/opinion/in-good-faith/2017–03–16-carmel-rickard-libertys-sexual-harassment-shame/,
accessed on 7 December 2018.

206 Para 22.
207 See also Rustenburg Platinum Mines Limited v UASA obo Steve Pietersen & others (2018)

39 ILJ 1330 (LC) paras 16 and 21.
208 See Item 5 of the Code.
209 See, eg, Masemola v CCMA & others (JR1025/2013) [2016] ZALCJHB 183 (17 May

2016) paras 27–29. In Motsamai v Everite Building Products (Pty) Ltd [2011] 2 BLLR 144
(LAC), the LAC stated: ‘Sexual harassment is the most heinous misconduct that plagues a
workplace, not only is it demeaning to the victim, it undermines the dignity, integrity and
self-worth of the employee harassed. The harshness of the wrong is compounded when the
victim suffers it at the hands of his/her supervisor’ (para 20).

210 Para 5.
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respondent suffered at the hands of appellant and its legal counsel,211 it
could have gone much further in acknowledging the vulnerability of
women in the workplace and the extent to which they continue to be
blamed and attacked, rather than supported, when they are victims of
sexual harassment.212 This would have enriched the jurisprudence in
this area of law.

In Campbell Scientific Africa (Pty) Ltd v Simmers & others213 the LAC
stated:

‘At its core, sexual harassment is concerned with the exercise of power and
in the main reflects the power relations that exist both in society generally
and specifically within a particular workplace. While economic power may
underlie many instances of harassment, a sexually hostile working envi-
ronment is often ‘‘...less about the abuse of real economic power, and more
about the perceived societal power of men over women. This type of power
abuse often is exerted by a (typically male) co-worker...’’.214

‘By its nature such harassment creates an offensive and very often
intimidating work environment that undermines the dignity, privacy and
integrity of the victim and creates a barrier to substantive equality in the
workplace.’215 216

211 Para 44.
212 See further Carmichele v Minister of Safety and Security & another (Centre for Applied

Legal Studies Intervening) 2001 (10) BCLR 995 (CC) para 62; F v Minister of Safety and Security
& another (2012) 33 ILJ 93 (CC) para 37; University of Venda v Maluleke & others (2017) 38 ILJ
1376 (LC) para 110; Rustenburg Platinum Mines Limited v UASA obo Steve Pietersen & others
(2018) 39 ILJ 1330 (LC). See also Ashifa Kassam, ‘Canada Judge Resigns over ‘‘Keep your
Knees Together’’ Comment in Rape Trial’ https://www.theguardian.com/world/ 2017/mar/
10/canada-judge-resigns-keep-your-knees-together-comment-rape-trial, accessed on 9
December 2018.

213 (2016) 37 ILJ 116 (LAC).
214 Para 20, quoting from Basson ‘Sexual Harassment in the Workplace: An Overview of

Developments’ (2007) 3 Stell LR 425.
215 Para 21. See also SA Broadcasting Corporation Ltd v Grogan NO & another (2006) 27 ILJ

1519 (LC) 1532A, and Gaga v Anglo Platinum Ltd & others [2012] 3 BLLR 285 (LAC). See
Botes, ‘Sexual Harassment as a Ground for Dismissal: A Critical Evaluation of the Labour and
Labour Appeal Courts’ Decisions in Simmers v Campbell Scientific Africa’ (2017) 4 TSAR 761
for a critical analysis of Campbell Scientific Africa (Pty) Ltd v Simmers & others (2016) 37 ILJ
116 (LAC).

216 See Geldenhuys, ‘Violence, Bullying & Harassment in the Workplace — More than a
Slap in the Face’ (2017) 1 Servamus 10, 15, where the author quots an excerpt from a study by
the International Labour Organisation:
‘Sexual harassment is inextricably linked with power and often takes place in societies which
treat women as sex objects and second class citizens.’ See also Brockman et al, ‘Feminist
Perspectives for the Study of Gender Bias in the Legal Profession’ (1992) 5 Canadian Journal of
Women and the Law 37, 60: ‘Sexual and gender harassment involve power relationships and
can be dismissed easily in a society which devalues women. Women who complain are
‘‘discounted or disbelieved’’, and they are often blamed for provoking the event... So long as
women are objectified, they will never achieve equality in the workplace or any other place.’
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On this aspect, in light of the secondary harassment to which the
complainant in this case was subjected, it would have also been welcome
for the superior court to have stressed the significance of an employer
taking proactive measures to combat sexual harassment in the work-
place. This would require employers to re-evaluate their attitudes and
reflect critically on their approach. The #MeToo movement promotes a
culture of accountability, emphasises the need to change behaviour, and
the need to re-evaluate and strengthen workplace systems and policies to
ensure a workplace that is free of unfair discrimination and prejudices,
where employers and employees respect one another’s integrity, dignity,
privacy and equality. It is submitted that what is required is a radical shift
in the way how we approach this age-old issue of sexual harassment in
the face of a deeply entrenched, patriarchal societal culture.217 While the
court did mention that a ‘positive duty is placed on line management
and human resource consultants to ensure that employees receive
support on a confidential basis and are assisted in clarifying whether
offending behaviour constitutes sexual harassment’,218 and also held
that the appellant in this case had failed ‘to do all that was reasonably
practicable to ensure that its employee would not act in a manner
contrary to the provisions of the EEA’,219 the court did not go so far as to
stress the fundamental need for employers to change focus in how they
approach these pivotal issues in the workplace. A strongly worded order
from this superior court would have gone a long way to providing a clear
directive to employers that they should adopt a pre-emptive approach. It
is submitted that, in fulfilling their legal obligations under the EEA and
the Code, employers ought to be encouraged to explore non-legal
strategies to tackle the scourge of sexual harassment. Exploring these
non-legal strategies is however, beyond the scope of this paper.

Lesson 12: Do not launch an unwarranted and vicious attack on the
complainant’s character, credibility and motives during proceedings.

(e) General comments on the approach of the court

In addition to the specific points of analysis of the approach of the LAC
raised above, a few general comments on the judgment are in order.

217 See the recent case Rustenburg Platinum Mines Limited v UASA obo Steve Pietersen &
others (2018) 39 ILJ 1330 (LC) paras 2 and 57, where the Labour Court raised the issues of
patriarchy and misogyny in the context of sexual harassment. See also University of Venda v
Maluleke & others (2017) 38 ILJ 1376 (LC) paras 74–75 where the Labour Court highlighted
this patriarchal power between the parties. See also Chowan v Associated Motor Holdings (Pty)
Ltd & others (2018) 39 ILJ 1523 (GJ) where the Gauteng Local Division, Johannesburg dealt
with issues of sexism (and racism).

218 Para 3.
219 Para 63.
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Overall, the judgment was well laid out. However, aspects of the
judgment could have been dealt with more systematically — for
example, the analysis of the facts and application of the relevant
provisions thereto, and a step-by-step analysis and application of section
60 of the EEA. In this regard, the court did not apply Items 4 and 5 of the
Code, but merely set out Item 4 of the Code, and sections 5, 6 and 60 of
the EEA.

Generally, there was also very limited reference to recent case law.
This was surprising for a court at this level and also in light of the extent
to which the issue of sexual harassment in the workplace has received
judicial attention in recent years.

Certain parts of the judgment are repetitive — for example, the
veracity of the appellant’s claim that the respondent had financial
motives for her claim, the sequence of events in respect of the respon-
dent reporting the complaint to the appellant, and the appellant’s lack of
reasonable response.

Lastly, although the occasional technical error is to be expected in a
judgment, there were a number of mistakes and omissions in the
judgment that are unfortunate in superior court reporting. First, there
were no page or paragraph references for quotes from the judgment
from the court a quo, and from other case law.220 Second, there were
errors in punctuation and grammar.221 Third, there were various
referencing and formatting errors.222 Fourth, paragraph references were
not provided in certain instances. Fifth, the court also incorrectly quoted
the sixth requirement from Potgieter’s case.223 Lastly, in one instance, the
court incorrectly referred to Ms Soller as ‘Mr Soller’.224 While the scale of
these errors is relatively minor in the context of the substantive value of
the judgment, these technical errors do detract from the overall impres-
sion, being from a superior court.

V CONCLUSION

Undoing the culture of predation in the workplace requires some
aggression in collective action. This warrants concerted efforts by
progressively-minded employers, employer organisations, trade unions,

220 See, eg, paras 5, 17, 18, 19 and 37.
221 See, eg, paras 5, 7, 24, 25 and 58.
222 See, eg, nn 8, 10 and 12. See also paras 35 and 39.
223 See para 38.
224 See para 57.
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individuals and government.225 It is particularly essential that men, too,
get involved.

The Liberty judgment reaffirmed the significance of an employer’s
role in addressing sexual harassment in the workplace. While it is
important to be reactive when faced with a complaint of sexual
harassment, it is crucial for employers to adopt positive and proactive
measures, including a zero-tolerance approach, to eliminate the risk of
sexual harassment in the workplace. A failure to do so will result in
employers incurring statutory liability and heavy penalties; suffering
reputational damage to their corporate image; a negative impact on the
organisation’s employee relations climate; and staff retention,226 par-
ticularly of women as an already marginalised group; and a crippling
effect on the organisation’s bottom line. In short, employers should now
expect little sympathy or support from the judiciary when they show a
lamentable lack of appreciation for their legal obligations in respect of
their employees’ antics in the workplace. Like in the Liberty case, the
sanction imposed serves to send a message to both sex pests who treat
the workplace as a Lonely Hearts Club, and to employers who ignore it
— you do so at your own peril.

225 See further Johan Botes, ‘Workplace Policies—Employers are Key in Destroying
Culture of Sexual Harassment’ https://www.businesslive.co.za/bd/opinion/2017–10–25-
employers-are-key-in-destroying-culture-of-sexual-harassment/, accessed on 27 April 2018.

226 Johan Botes, ‘An Employer’s Liability for Sexual Harassment’ http://www.polity.org.za/
article/an-employers-liability-for-sexual-harassment-2017–04–10, accessed on 9 December
2018.
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